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Overview
After 40 years, the IRS issued fi nal 
403(b) regulations on July 26, 2007. 
These rules regulate the way 403(b) 
plans are managed and are designed 
to help improve the retirement 
savings process for employees in 
the tax-exempt/non-profi t sector. 
For plan sponsors, this means 
greater fi duciary responsibility. The 
regulations apply to all types of 
403(b) plans, including governmental, 
higher education, health care, 
church, tax-exempt associations 
and ERISA and non-ERISA plans. 
The new regulations mean that 
403(b) plans will be subject to 
similar rules applicable to 401(k) 
plans. Outlined below are some of 
the major provisions of these new 
regulations and what they may 
mean to you as a plan sponsor.

Written plan document 
requirement
(Effective for most plans 
January 1, 2009)

One of the biggest changes plan 
sponsors face is the requirement to 
have a written plan document. This 
is especially true for plan sponsors 
whose primary involvement in the 
past was only handling payroll 
deductions. The provisions in the 
fi nal regulations are effective 

January 1, 2009, unless otherwise 
noted. Sponsors of ERISA and non-
ERISA plans are required to have a 
written plan document specifying:

• Available investments

• Participating employers

• Eligibility requirements

• Basic plan features (i.e., benefi ts, 
limitations, distributions 
and optional features)

It is important to note that the 
written plan document does not 
have to be a single document. 
Instead, multiple documents such 
as contracts, salary reduction 
agreements, custodial accounts and 
service agreements may comprise 
the plan document. However, 
plan sponsors will be responsible 
for preventing inconsistencies 
within all documentation. 

Plan sponsors still have the right to 
offer multiple investment providers. 
However, a plan sponsor will have 
fi duciary responsibility under 
applicable law for any provider 
or investment the plan makes 
available to participants. Due 
to this requirement, many plan 
sponsors are considering reducing 
the number of investment providers 
they offer their participants.

Also plan sponsors will be responsible 
for coordinating compliance with 
all IRS plan limitations, including 
loans and distribution rules, among 
all providers. In the past, plan 
sponsors simply had to ensure 
compliance with contribution limits.

As a 403(b) plan sponsor, in 
addition to the written plan, it may 
be in your best interest to develop 
an investment policy statement 
with guidelines for selecting, 
monitoring and evaluating plan 
investment options, as well as 
form an investment committee 
that meets regularly to review 
investment performance, plan 
expenses and employee education. 
This will help you to meet 
your fi duciary responsibilities 
under the new regulations.

New plan transfer rules
(Effective September 25, 2007)

Traditional 90-24 transfers are no 
longer available after September 
24, 2007. Transfers now can only be 
made to providers the plan sponsor 

Fiduciary responsibilities 
for 403(b) sponsors

Note: The Department of Labor 
has confi rmed that for non-ERISA 
plans, a written plan document 
won’t necessarily confer ERISA 
plan status.

Fiduciary responsibilities 
for 403(b) sponsors

HNW_NRG_C_Inset_Mask



RBC Wealth Management does not provide tax advice. All decisions regarding the tax implications of your investments should be made in consultation with your independent 
tax advisor.

© 2020 RBC Wealth Management, a division of RBC Capital Markets, LLC, Member NYSE/FINRA/SIPC. All rights reserved. 20-20-04194_20121 (12/20)

has approved. You will need to 
enter into an “Information Sharing 
Agreement” with each provider. The 
agreement concerns the sharing 
of participants’ employment, 
severance, hardship withdrawals, 
and loan activity data between the 
plan sponsor and the provider(s) to 
ensure compliance with 403(b) rules. 
Under the new regulations only three 
types of transfers will be allowed:

• Transfer/exchanges of investments 
within the same plan

• Transfers to another 403(b) 
that is sponsored by a new 
or former employer and

• Transfers to purchase 
permissive service credits in a 
defined benefit pension plan 
maintained by a government

Universal availability rule
Universal availability is the 
right that a participant has to 
make elective deferrals. The new 
regulations eliminate previously 
permitted exclusions. For example, 
visiting professors, governmental 
employees who make a one-time 
election to participate in another 
plan, and union employees may 
no longer be excluded. Special 
transition rules do apply. However, 
certain individuals may be excluded 
including nonresident aliens, 
employees participating in a 457(b) 
or 401(k) or another 403(b) plan 
of the employer, certain students 
and employees who normally work 
fewer than 20 hours per week.

Timing of contributions
Participant contributions must 
be sent to providers as soon as 
administratively possible. The 
regulations present an example in 
which contributions are delivered 
to providers within 15 business 
days after the end of the month. 
This rule applies to employers of all 
sizes, including small organizations. 
This will help to minimize the time 
participant money is not invested 
—improving potential for growth.

Coordinated catch-up rules
When employees are eligible for both 
kinds of catch-up contributions, the 
special 15-year catch-up contributions 
must be exhausted before using the 
age-50 catch-up rule. For example, an 
employee over age 50 who is eligible 
for the maximum 15-year catch-up 
contribution in 2021 may contribute 
$19,500 as a basic contribution, $3,000 
as a 15-year catch-up contribution 
and $6,500 as age-50 catch-up, 
for a one-year total of $29,000.

Plan termination permissible
There will be guidelines in place 
effective January 1, 2009 for 
terminating a 403(b) plan. Employers 
can terminate both active and frozen 
403(b) plans. All participants must 
be 100% vested and all assets must 
be distributed with full rollover 
ability as soon as administratively 
feasible after the plan is terminated.

Action items for plan sponsors
• Review your current plan

• Determine which retirement 
plan providers you will offer

• Establish a written document 
or review your current 
written document

• Document Information Sharing 
Agreements with providers

How we can help?
We recognized the importance 
of selecting and designing an 
appropriate retirement plan for 
your organization. As your financial 
advisor, we can help you to comply 
with the new IRS 403(b) regulations. 
We’ll help you review your current 
plan and make recommendations to 
help you build a better retirement 
plan for you and your employees.

Note: When hired, all new 
employees must be notified of 
their opportunity to save in your 
403(b) plan. Those who don’t 
enroll need to be notified again,  
at least once a year.

Note: ERISA 403(b) plans are 
already subject to stricter 
standards under the Department 
of Labor regulations.

Note: The employer is generally 
precluded from establishing 
another 403(b) for the 12 months 
after distribution of all of the 
assets in the terminated plan.
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